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NOTES 

Bankruptcy — Effect to Be Given to Judgment of State 
Courts — The "full faith and credit" clause of the Constitution 1 does 
not apply to the judgments of a state court when pleaded in a suit 
before a federal court. But by Act of 1804 2 Congress requires 
"every court within the United States" to give such faith and credit 
to the records and judicial proceedings of any state, when proved 
in the manner specified in the act, "as they have by law or usage in 
the courts of the state from which they are taken." This act, unlike 
that forbidding the federal courts to enjoin proceedings in a state 
court, 8 does not specifically exempt from its provisions the federal 
courts of bankruptcy. 

To what extent, then, is a court of bankruptcy bound to recog- 
nize, as conclusive, the judgments of a state court, — or of an inferior 

1 Article IV, §1. 

s Rev. St. U. S., §905. 

3 Rev. St. U. S., §720 (U. S. Comp. St., 1901, p. 581). 

(203) 
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federal court when administering state law in cases of diverse citi- 
zenship? Must it receive proof of such judgment as conclusive of 
the judgment creditor's right to participate in the distribution of 
the bankrupt's estate? And in matters of discharge, must it accept 
the judgment of the state court as to the bona fides or mala fides 
of the bankrupt's acts? It must be remembered that a district court, 
when sitting in bankruptcy, although of defined statutory powers, 4 
is exercising a distinct jurisdiction and in doing so is essentially a 
court of equity. 5 Its purpose is to execute its powers in accordance 
with the spirit rather than with the mere letter of the Bankruptcy 
Act. 6 By the adjudication in bankruptcy, title to the debtor's estate 
is vested in the trustee; after adjudication, the bankrupt's interest 
in his estate is concluded, except as to any surplus. The primary 
and fundamental duty of the bankruptcy court is to supervise the 
preservation of the estate for, and the ultimate distribution thereof 
among, the honest, bona fide creditors of the bankrupt. 7 

Accordingly the determination of who are such creditors is a 
most important and basic duty. Under the Bankruptcy Act, 8 this 
duty belongs to the courts of bankruptcy. Is therefore a judgment 
of a state court that the bankrupt was indebted in a stated amount 
to a creditor, to be regarded as res judicata in the court of bank- 
ruptcy when the allowance of claims comes before it? It seems that 
in the majority of cases the affirmative view has been adopted. 9 
Usually without discussion, they maintain that such a judgment, 
if regular upon its face, is not open to collateral attack by the parties 
thereto or their privies, nor by third parties except on the ground 
of want of jurisdiction in the court rendering the judgment or of 
fraud or collusion in securing the judgment. The only remedy 
against it is by appeal to the proper state tribunal. 10 But it is sub- 
mitted that it is difficult to see how the parties in interest after 
adjudication — the trustee or the bona fide creditors — not being par- 
ties to the record, would be entitled to prosecute an appeal from a 
judgment entered some time prior to the adjudication. 

4 U. S. Bankrupt Law, Act of July I, 1898, 30 St. at L. 544, as amended 
Feb. 5, 1903, 32 Stat, at L. 797; June 15, 1906, 34 Stat, at L. 367, and June 25, 
1910, 36 Stat, at L. 838. 

5 Collier, Bankruptcy, §2a ;Fowler v. Dillen, Fed. Cas. S°oo (1875) ; In re 
N orris, Fed. Cas. 10, 304 (1870) ; Bardes v. Hawarden Bank, 178 U. S. 150, 
524 (1899) ; Mason v. Wolkowick, 150 Fed. 699 (1906). 

'In re Kane, 127 Fed. 552 (1904). 

' Supra, n. 4. 

' §2, cl. 2. 

"Handlon v. Walker, 200 Fed. 566 (C. C. A., 8th Cir., 1912) ; In re Ul- 
felder Co., 98 Fed. 409 (1899) ; Peters v. U. S. ex rel. Kelley, 177 Fed. 885 
(C. C. A., 7th Cir., 1910), but see dissent of Grosscup, J.; In re Munro, 195 
Fed. 817 (1913); Frazier v. Southern Trust etc. Co. (C. C. A., 4th Cir., 
1900). 

"Hellman v. Goldstone, 161 Fed. 913 (C. C. A., 3rd Cir., 1908). 
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The recognition of the finality of the state court's decision, 
when that touches matters of proof of claim or of discharge in bank- 
ruptcy, has, however, not gone unchallenged. The Bankruptcy Act " 
defining debts which may be proved, does not include all money 
obligations and liabilities of the bankrupt. It is apparently settled 
that arrears of alimony, 12 damages granted for seduction, 13 damages 
for malicious libel, 14 sums decreed for the support of illegitimate 
children, 15 fines imposed upon conviction for crime, 16 and statutory 
penalties for torts," are neither provable nor discharged. Now it 
is fundamental that the rendition of a judgment, although it merges 
the cause of action, does not affect the nature of the original lia- 
bility. 18 It is therefore essential that the court of bankruptcy look 
beneath the judgment for the foundation on which it rests in order 
to see whether it was decreed for any debt or liability that would 
be provable. 19 In so doing the bankruptcy court does not violate the 
principles of res judicata; for, in the first place, the state court 
adjudicated merely the question whether or not the one party before 
it was indebted to the other party and did not pass upon the ques- 
tion as to whether the liability asserted was one recognized by the 
Bankruptcy Act ; and, in the second place, by Clause Two, the court 
of bankruptcy is intrusted with the determination of the latter ques- 
tion itself. 20 

But when a judgment is attacked, as a proof of claim, not upon 
the nature of the original liability, but upon the bona fides or actual- 
ity of the claim itself, we find that there is but little authority in 
the cases for the right of the bankruptcy court to go behind the 
judgment. The doctrine of res judicata is applied unquestioningly : 
has not the state court determined that the bankrupt owed the claim- 
ant so much? However, under Bankruptcy Act of 1867, a court of 
bankruptcy asserted a right to examine the judgment not only for 



11 §63- 

"Audubon v. Shufeldt, 181 U. S. 575 (1900); Wetmore v. Markoe, 196 
U. S. 68 (1904) ; Turner v. Turner, 108 Fed. 785 (1901) ; In re Lachemeyer, 
Fed. Cas. No. 7,966 (1878). 

"In re Cotton, Fed. Cas. No. 3269 (1843); In re Maples, 105 Fed. 919 
(1901). 

"Thompson v. Judy, 169 Fed. 553 (C. C. A., 6th Cir., 1909). 

15 In re Cotten, Fed. Cas. No. 3, 269 (1843). 

"In re Moore, in Fed. 145 (1901) ; contra, In re Aldersen, 98 Fed. 588 
(1899). 

"In re Southern Steel Co., 183 Fed. 498 (1910). 

18 Wetmere v. Markoe, 196 U. S. 68, 74 (1904) ; Thompson v. Judy, supra; 
Boynton v. Ball, 121 U. S. 457, 466 (1887). 

"Wetmore v. Markoe, supra; In re Cotton, supra; Thompson v. Judy, 
supra; Turner v. Turner, supra; Knott v. Putnam, 107 Fed. 907 (1901). 
See Loveland Bankruptcy (4th Ed.), 613. 

"Knott v. Putnam, supra. 
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fraud but also for irregularity. 21 Another bankruptcy court allowed 
a claim only of the amount which it found was actually owed by the 
bankrupt and not of the full amount of the judgment rendered by 
the state court. 22 And in one case under Act of 1898, a Circuit Court 
of Appeals has upheld the right of the court of bankruptcy to review 
a judgment which had been affirmed by the highest court of a state 
by "placing itself in the substantial position of a court in equity 
asked to enforce the decree of another court sitting in equity. 28 It 
is submitted that this position is correct. For the final allowance of 
a claim establishes the claimant's right to participate ; the allowance 
or disallowance of claims is, by the term of the Bankruptcy Act, a 
matter for the bankruptcy court ; and the spirit, if not the letter, of 
the act requires the recognition of actual, bona fide debts and lia- 
bilities only. The determination of who are creditors, entitled to 
participate, is a question of fact for the bankruptcy court alone; it 
may accept the findings of the state court as its own, but the prior 
adjudication by the state court cannot be held to have ousted the 
bankruptcy court of its right, or relieved it of its duty, to inquire 
into the foundation of the claim asserted, if it be assailed. 

The English Bankruptcy Act seeks to procure the same definite 
ends as our own. But in England the courts of bankruptcy have 
an acknowledged right "to go behind" a judgment, even though it 
has been affirmed by the court of appeals. 24 The judgment is prima 



21 Ex parte O'Neil, Fed. Cas. No. 10,527, 1 Lowell 163 (1867). See 
Collier Bankruptcy, §63, III, C. (2) p. 707 (7th Ed.). 

28 Fowler v. Dillon, Fed. Cas. No. 5000 (1875), affirmed, per note at end 
of case, by C. C. A., 4th Cir. 

''Hobbs v. Head & Dowst Co., 184 Fed. 409 (C. C. A., 1st Cir., 1911). 
C/., In re Wentachee-Stratford Co., 205 Fed. 964 (1913), where bankruptcy 
court held a judgment obtained in a state court, under peculiar circum- 
stances, to be presumptively fraudulent. Cf., New River Coal Land Co. v. 
Ruffner Bros., 165 Fed. 881 (C. C. A., 4th Cir., 1908), where on application 
in bankruptcy court for stay of proceedings looking to the establishment of 
a preference in state court, it was held that the prior denial by the state 
court of a petition to stay the proceedings because of the adjudication in 
bankruptcy of one of the parties, was not final or binding upon the bank- 
ruptcy court, because "the prime object of the B. A. is to secure an equal 
distribution of the bankrupt's estate among his creditors." It is submitted 
that this is already correct; the question was one within the peculiar juris- 
diction of the bankruptcy court from which it could not be ousted by any 
prior adjudication by any other tribunal. Yet the denial of the petition by 
the state court, in the first place, was clearly "a judicial act" within the 
doctrine of res judicata. See In re Benwood Brewing Co., 202 Fed. 326 
(1913). Cf., Opinion by Hotchkiss, Referee, in In re Phelps, 3 Am. B. R. 
434 (1900), wherein of court of bankruptcy to re-examine facts upon which 
the judgment of a statement was rendered, is asserted. 

M Ex parte Kibble, L. R. 10 Ch. 373 (Eng. 1875); Ex parte Revell, 13 
Q. B. D. 720 (Eng. 1884) ; Ex parte Anderson, 14 Q. B. D. 606 (Eng. 1885) ; 
Ex parte Lennox, 16 Q. B. D. 315 (Eng. 1885) ; In re Fraser (Eng. 1892), 2 
Q. B. 633; In re Hawkins (Eng. 1895), 1 Q- B. 404. 
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facie evidence of a debt ; but prima facie only. 25 It can be attacked, 
when offered as proof of debt in bankruptcy, upon the ground that 
it is fraudulent, collusive, unreasonable, 28 unfair or merely errone- 
ous. 27 And if any facts are shown to the court which lead to a sus- 
picion that the judgment was obtained upon a technicality without 
any foundation in actual or legal liability, the burden is at once cast 
upon the claimant to prove his claim as any simple debt must be 
be proved. 28 Having no appellate powers over the proceedings of 
the court which has rendered the judgment, the allowance or dis- 
allowance of the claim founded on the judgment in no way affects 
the existence or binding effect of the judgment itself. 29 In refus- 
ing proof the bankruptcy court is acting on behalf of the true cred- 
itors. 

P. N. S. 



Evidence — Physical Examination of Plaintiff — As the 
amount of litigation in tort claims for damages for injury to the per- 
son increases, the question as to whether the court, on application of 
the defendant, and in advance of trial, has the legal right to order 
the plaintiff, without his or her consent, to submit to a surgical 
examination as to the extent of the injury sued for, becomes more 
practical and more important, especially in view of the fraudulent 
character of many such claims. The question arose recently in 
Atchison Ry. Co. v. Melson, 1 and was answered in the negative. 

The question has been a much-mooted one ; but in the majority 
of jurisdictions, it has been resolved in the affirmative. 

Research has failed to discover an instance at common law 
where, in a civil suit for personal injuries, the court, at the instance 
of the defendant, ordered a physical examination of the plaintiff. 
This failure is made much of by courts which refuse to order such 
an examination. The courts which uphold the power reach their 
conclusion solely by reasoning from analogy. The cases in which 
a similar power was exercised at common law were those involving 
the infancy or identity of a party; also in appeals of mayhem. In 
determining questions of impotence as affecting the validity of a 
marriage, courts of divorce might order an inspection by surgeons 
of the person of either party. A similar inspection might also be 

!! Cases under notes 16 and 21, supra. 

"In re Hawkins, supra. "Although the judgment is apparently founded 
upon the compromise of a doubtful claim, yet it is clearly an unreasonable, 
foolish and absurd compromise such as should not bind all of Hawkins' 
creditors," per Lord Ecker, M. R. 

21 Ex parte Kibble, supra. 

"Ex parte Anderson, supra. 

"Ex parte Lennox, supra. 

1 134 Pac. Rep. 389 (Okl. 1913). 



